Controls — Powers of Attorney and Lasting Power of Attorney et alia

Circe Welfare Officer role

Brothers and spouses may be unaware that there may be times in their lives when they will need to
ensure that control of their money and welfare is safeguarded. A case of ‘not knowing what you
need to know’! The Circle Welfare Officer can, given circumstances that become evident, suggest
consideration of certain control mechanisms that might also be of relevance to older relations too
without access to Circle support mechanisms.

Wills are very important. Many younger people think that because they think or behave as if they
are immortal there is time to do it at some future date. Older Brothers and spouses who ought to
know better, maybe for a variety of reasons, might not have managed to put in place certain
safeguards and control mechanisms. A separate handout is available for the Circle Welfare Officer
‘Wills’ to ensure this blind spot is rectified as most people have heard about Wills.

But what about other control mechanisms that might be needed at some point in their life course or
already be in place?

o Letter of Authority

e Power of Attorney

e Nomination form for their pension scheme and life assurance benefits
e Enduring Power of Attorney

e lasting Power of Attorney

This factsheet covers the key principles. More detailed handouts can be provided by the Circle
Welfare Officer to a person or couple from the library of material:-

e Anticipating loss of mental capacity and putting measures in place in good time
e lasting Power of Attorney (LPA)
e Court of Protection

Letter of Authority

Outside of business, quite simply it is a letter that specifies what someone else can do on behalf the
person signing the letter.

It simplifies matters, especially if the person concerned cannot physically attend or be present.

As such it is a legal document and can be acted upon by the person / organisation so authorised.
Typically, it relates to a specified permission. It is not a universal instruction to act across a whole
range of matters. Often, it is a standard letter enabling someone to act in a specified way or to
release information or documents to them. So, saving time by ensuring the information or
documents reach the intended person organisation more quickly.

Specific purpose and typically by their nature time limited.
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Power of Attorney (PoA)

An ordinary Power of Attorney, as opposed to an Enduring Power of Attorney (EPA) or Lasting Power
of Attorney (LPA), applies to the appointment of someone or some organisation to manage certain
financial affairs for the person making the PoA or to be provided with certain documents and
information as specified in the PoA. That could be because they are unable to do so for themselves
or just do not want the bother of doing it themselves.

It need not be prepared by a Solicitor but if the context and requirements warrant it then advice
from a Solicitor might be appropriate. It is fully effective as soon as the person making it has signed
it.

The person making it in legal parlance is the donor and the person or organisation appointed are the
Attorney.

For the avoidance of doubt the powers so handed over to another person or organisation need to be
clear, specific, and best limited by a time deadline or monetary limit for any transaction. If things go
wrong that PoA becomes admissible in a Court of Law when seeking any redress.

A PoA must be made while the person making it has mental capacity. It is suitable to provide cover:-

e for atemporary period (hospital stay or holiday)

e for alonger period or open as the person making it does not feel comfortable or competent
in making certain decisions or it is just a much more convenient way of managing those
aspects of their life

Any such PoA needs to be signed and dated. It does not need to be witnessed. Furthermore, it does
not need to be Registered with the Public Guardianship Office.

However, it does cease to be legally valid once the person making the PoA loses mental capacity to
make decisions.

The underlying principle is that while the person who made the PoA has mental capacity it can be
withdrawn so limiting its duration if need be and the activities of the person so appointed can be
monitored. So, if there are grounds for concern the powers can be formally withdrawn. The original
PoA and retraction should be in writing and a copy held securely. The maker of the PoA remains in
control while they have mental capacity.
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Nomination or Expression of Wish Form

All too often Brothers and spouses overlook their occupational and personal pension schemes when
it comes to certain control documents. This becomes more of an issue when they leave employment
as they do not think that the Trustees or administrators of the arrangement need to be told about
their changed circumstances and wishes.

They may have benefits or life assurance cover under the umbrella of an occupational pension
scheme or Personal Pension where on death there may be certain benefits payable such as: -

e |ife assurance cover calculated as a multiple of salary

e the value of any Additional Voluntary Contributions they have made

o deferred tax-free lump sum

e unpaid pension as it has been deferred

e a‘guarantee’ period payment relating to a pension in payment where a lump sum in payable
on death should they not survive the entire period that counts from when payment first
started — typically a 5-year period

e afinancial dependant’s benefit where they can nominate or allocate a pension that is
payable to nominated surviving dependants

e the untapped money within a Personal Pension Plan or in an ‘Income Drawdown’ account

The Trustees / Administrators do encourage completion of a Nomination or Expression of Wishes
Form so that the person can make their intentions known and considered when they exercise
discretion in relation to whom payment will be made.

All too often this is overlooked and either there is no such Nomination or Expression of Wish Form
lodged or it was made so long ago and in effect is out of date. Remember too that each arrangement
needs its own Form.

If a Brother or spouse has lost track of their previous pension benefits then they can be traced
through the Pension Tracing Service. Visit https://www.gov.uk/find-pension-contact-details

Enduring Power of Attorney and Lasting Power of Attorney

When mental capacity is lost any Power of Attorney ceases to be valid. Therefore, if an Enduring
Power of Attorney (EPA) or Lasting Power of Attorney (LPA) exists and has been Registered it then
comes into effect.

A brief overview: -
e Enduring Power of Attorney (EPA)

An EPA signed before 1 October 2007 should still be valid. An EPA covers decisions about
‘property and financial affairs’, and it only comes into effect if it has been registered
Enduring in this context means it remains valid once the person who made it, the donor,
loses mental capacity

However, it is no longer possible to make an EPA
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e Lasting Power of Attorney (LPA)
There are two types of LPA
Property and Financial Affairs LPA

This type of LPA gives an Attorney the power to make decisions about money and property
for the donor, for example: -

managing a bank or building society account
paying bills

collecting benefits or a pension

selling the donor’s home

O O O O

The donor can give permission for it to be used at any time after it is Registered. The
Attorney(s) must keep accounts and provide information on how much money has been
spent

Health and Welfare LPA
This type of LPA gives an Attorney the power to make decisions about things such as: -

the donor’s daily routine, for example washing, dressing, eating
medical care

moving into a care home

life-sustaining treatment

O O O O

It only comes into effect once the donor has lost mental capacity and is unable to make their
own decisions

The Circle Welfare Officer Resource library has handouts that go into more detail and there is also a
PowerPoint presentation. The handouts are referred to on Page 1.

The problem is that all too often Brothers, wives or Widows have never heard about these means of
control or worse still leave it too late and then try to put them in place when the person concerned
has lost mental capacity. The only way forward then is the Court of Protection route that is more
expensive and cumbersome.

Therefore, awareness of the early signs that loss of mental capacity might be in prospect is the time
to draw attention to these documents.

Sources of help and information

Refer to the main handouts.

Source of information: www.gov.uk

The information contained in this factsheet is intended for general guidance only and it does not
constitute advice
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